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(i) 
QUESTIONS PRESENTED 


1. Whereithe parties in June 1955 executed a mutual release for 
a cash consideration paid Appellant who simultaneously released Appel- 
lee from its obligation of an existing 5-year employment agreement be- 
tween the parties dated January 20, 1955, and subsequently, by decision 
of the Circuit Court for Arlington County, Va., said mutual release was 
held void and the consideration paid for the release was ordered to be 
refunded, did the Statute of Limitations begin to run on Appellant's em- 
ployment agreement with Appellee in June 1955 when said release, ter- 


minating and settling said employment agreement, was executed, or on 
October 21, 1960 when the Circuit Court set the mutual release aside ? 


2. Where there is no proof either of completed execution of an 
agreement or of delivery thereof by the parties, and where the only evi- 
dence of such document presented to the Court is a mechanically dupli- 
cated copy without any proof of the whereabouts of the original thereof, 
the said duplicated copy being only partially executed, does the Trial 
Court have the right to rely upon such evidence as a basis for summary 
judgment, without first requiring proof of full execution and delivery 
and an explanation of the whereabouts of the original or a true carbon 


copy thereof ? 


3. Is the burden of proof upon the movant for summary judgment 
to prove execution and delivery of pertinent documents relied upon for 
obtaining relief by the movant, and if so, was it in error for the Trial 
Court to place such burden upon Appellant or refuse Appellant leave to 
supplement the record in support of his position showing absence of 


execution and delivery ? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order entered on June 19, 1962 by 
the United States District Court for the District of Columbia granting 
Appellee's Motion for Summary Judgment. 


Jurisdiction of this cause below was based upon diversity of 


citizenship of the parties and the amount in controversy exceeding 
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three thousand dollars (See Complaint, J.A. 1-2). Appeal from the Order 
of June 19, 1962 was noted July 14, 1962 (J.A. 14) 


This Court has jurisdiction over the parties and subject matter of 


this Appeal pursuant to the provisions of 28 U.S.C.A. 1291, 1292. 


STATEMENT OF THE CASE 


This is an action brought by the Appellant for breach of a written 
employment agreement between the parties dated January 20, 1955, under 
which the Appellee employed the Appellant as an officer of the Appellee 
corporation for a period of 5 years for a fixed salary of $60,000 plus com- 


missions and expenses. 


This employment agreement was terminated on or about April 15, 
1955, by a mutual release executed by the parties under which the Appel- 
lee paid Appellant a cash consideration of approximately $28 .000 


Subsequent thereto, Appellee on April 24, 1957 sued the Appellant 


in the Circuit Court for Arlington County, Va., in a proceeding entitled 


"Christ Zuppas, etc. and Richfield Dairy Corporation, Plaintiffs, v. Arthur 
R. Morrison, Defendant, Law No. 6313," whereby Appellee sued to set 


aside the said mutual release and to obtain judgment for the monies paid. 


The three Zuppas plaintiffs were removed as parties to this suit by the 
Court upon the filing by Morrison of his "Second Amended Motion for Judg- 
ment’’, leaving only the Appellee as party plaintiff. Said action was tried 
and judgment in favor of Appellee was entered on October 21. 1960 (J.A. 
10-11) 


Thereupon, on June 10, 1961 Appellant Morrison brought suit against 
Appellee in the U. S. District Court for the District of Columbia for breach 
of the employment agreement of January 20, 1955. Appellee filed its An- 
swer and a Motion for Summary Judgment setting up the Statute of Limita- 
tions and the happening of a condition subsequent by reason of an alleged 
letter signed by Appellant Morrison January 20, 1955 to Zuppas, et al, who 
were not parties to the judgment entered against Appellant by the Circuit 
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Court of Arlington County. The Court granted Appellee's Motion for Sum- 
mary Judgment by Order dated June 19, 1962, over objections by Appel- 
lant. From this Order (J.A. 14) timely appeal to this Court was noted. 


STATUTORY PROVISIONS INVOLVED 
Title 12-201, D. C. Code: 


"No action shall be brought . . . upon any simple contract, 
express or implied, or for the recovery of damages for 
any injury to real or personal property, or for the recov- 
ery of personal property or damages for its unlawful de- 
tention after three years from the time when the right to 
maintain any such action shall have accrued... .” 


STATEMENT OF POINTS 


1. The Trial Court erred in holding that Appellee was entitled to 
summary judgment because Appellant's action was barred by the Statute 
of Limitations for the reason that more than 3 years had elapsed from the 
time Appellant's action against Appellee accrued until Appellant, on June 
10, 1961 filed his action in the U. S. District Court. 


2. The Trial Court erred in failing to hold that the statutory pe- 
riod of limitations on Appellant's action for breach of employment agree- 
ment began to run on October 21, 1960 when the Circuit Court for Arling- 
ton County, Va. entered its Final Order in Law No. 6213. 


3. The Trial Court in granting summary judgment to Appellee 
erred in failing to hold that a genuine issue of fact megs ine trial, was 
presented to the Court as to: 

(a) The intention of the parties with reference to Appellant's 
employment agreement at the time the mutual release was 


executed on June 15, 1955; 


(b) Whether the letter of January 20, 1955 was in fact signed 
by all the parties, whether same was in fact delivered and 


whether there was in fact a letter of January 20, 1955; 
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(c) Require Appellee to carry the burden of proving the where- 
abouts or loss of the original or a fully executed copy of 
the alleged letter of January 20, 1955, before an unexecuted 


copy could be considered by the Court; 


Whether it was the intention of the parties, when the mutual 
release was executed on June 15, 1955 to release the Appel- 
lant from any and all obligations that he might have with the 
three Zuppases and/or the Richfield Dairy, especially with 
regard to Appellant's liability, if any, under the alleged let- 
ter of January 20, 1955. 


SUMMARY OF ARGUMENT 


1. The Statute of Limitations began to run on the Appellant's claim 
on October 22, 1960, the day following the entry of the judgment against 


him in the Circuit Court for Arlington County, which Order carries the 


caption “Richfield Dairy Corporation. Plaintiff, v. Arthur R. Morrison, 
Defendant", Law No. 6213, and entered October 21, 1960. 


2. Appellant had no right to maintain an action upon his employ- 
ment agreement until the mutual release which he executed on June 15, 
1955, was set aside on October 21, 1960; the release was an impediment 


to suit. 


3. The mutual release executed June 15, 1955 made nugatory any 
and all effect which the alleged letter of January 20, 1955 (if fully executed 
and delivered) might have created. Such intention if not manifest by the 
release (which the Trial Court did not have before it) can only then be de- 
termined by the taking of testimony, thereby presenting a genuine issue 
of fact which the Trial Court could not decide on a motion for summary 


judgment. 


4. The mutual release executed by Appellant with the Zuppas fam- 
ily and the Appellee, simultaneously coupled with their approval of the 
sale of Appellant's capital stock of Appellee were controlling facts showing 
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intention of Appellee and the Zuppas family not to hold Appellant liable for 
the future conduct or financial operation of the business of Appellee cor- 


poration. 
5. Approval of Appellee and Zuppas family of the resignation and 
replacement of Appellant as corporate officer, coupled with mutual re- 
lease, raises a genuine factual issue as to whether Appellant continued to 
assume or was relieved of all responsibility and liability for the financial 


operation and success of the Appellee corporation. 


ARGUMENT 


A. STATUTE OF LIMITATIONS 


It Is Fundamental That Time Begins to Run Under the 

Statute of Limitations Only After the Right to Prosecute 
A Cause of Action to a Successful Conclusion Has Fully 
Accrued. 


ltt UU EEEEEIESEE IEnEEEEEEEE 


Title 12-201, D.C. Code, allows a plaintiff 3 years to bring an ac- 
tion on simple contract from the date when the right to maintain such ac- 


tion shall have accrued. 


Morrison executed a mutual release on June 15, 1959 with Appel- 
lee, Under this release Morrison was paid $28,000 and in turn he can- 
celed a 5-year employment agreement which he had with Appellee for the 
total sum of $60,000 plus commissions and expenses. This mutual release 
operated as a bar and impediment to any action that Appellant might have 
brought against Appellee. This impediment continued in existence until 
the Circuit Court for Arlington County, Va. on October 21, 1960 ordered 
Appellant to repay Appellee $28,144 which Appellant received as consid- 
eration for his executing the mutual release in favor of Appellee. This, 
in effect, voided the release. In the proceeding in Arlington County, Va., 


Appellant maintained that the mutual release was lawful and binding upon 


all parties. Appellee contended otherwise and prevailed in this suit with 


judgment in its favor. 
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Until this conflicting claim was settled by the final order of the 
Circuit Court for Arlington County, Va. on October 21, 1960, the Appel- 
lee could not benefit by the Statute of Limitations because it was not until 
October 21, 1960 that the Statute began to run. October 21, 1960 marked 


the time from which Appellant had the right to sue on the employment 
agreement. See Vincent v. Palmer, 179 Md. 365, 19 A.2nd 183; Grindley 
v. Smith, 237 Iowa 227, 21 N.W. 2nd 465. 


It was necessary and required before the Appellant had a right to 
bring an action that the Circuit Court for Arlington County set aside the 
effect of the mutual release signed June 15, 1955. No such right existed 
until the Court acted'on October 21, 1960. The rationale is the same as 
expressed in Clifton |Products Inc. v.U.S., (1959) 169 F.Supp. 511, 144 Ct.Cl. 
806, wherein the Court held that if an act under which suit is brought re- 
quires an administrative determination as a prerequisite to a suit, the 
Statute of Limitations is tolled during the pendency of the administrative 


proceeding. 


B. GENUINE ISSUES OF FACT ARE PRESENT 


There exist several substantive questions of fact which could not 
be determined from the record at the time the Trial Court heard the Ap- 
pellee’s Motion for Summary Judgment: 


(A) The Trial Court knew nothing of the terms of the mutual re- 
lease executed by the parties - no copy appears in the record. How could 
the Trial Court construe the legal effect of an instrument it had neither 


seen nor examined ? 


(B) Appellee introduced into the record a copy of an alleged let- 
ter bear ing date of January 20, 1955, which is not fully executed (J.A. 13). 
Although Mr. Morrison admits that the signature thereon is his, he denied 
in his deposition that he was familiar with this letter being in effect (J.A 
18). There was no proof or evidence as to the whereabouts of the original 


letter or even a fully signed copy thereof. Appellant denies the validity or 
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existence of this document. Thus a genuine factual issue was presented 

to the Court as to the validity and admissibility of this instrument for use 
as the basis for summary judgment under Rule 56 F.R.C.P. The Court in 
Edward B. Marks Music Corp. v. Stasny Music Corp., D.C.N.Y. (1941), 1 
FRD 720,held that letters without affidavit or benefit of deposition are not 


sufficient to support a motion for summary judgment. 


(C) The parties agree that a mutual release or termination agree- 
ment was executed on or about June 15, 1955 between the parties hereto 
and the Zuppas family. However, this document is not in the record. 
Counsel for Appellee refer to this document as "the termination agree- 
ment" (Dep. 22). Unless there was some specific provision in the mutual 
release or termination agreement, the presumption remains that the re- 
lease would void any effect that the alleged letter of January 20, 1955 
might have as to liability and responsibility of Appellant for the success 
and conduct of Appellee's business. Certainly this creates a factual is- 
sue as to what the intention of the parties was at the time the release (or 
termination agreement) was executed and raises a genuine issue of fact 


which is required to be resolved as part of the issues in this suit. 


The Trial Court had no factual basis for finding that the letter of 
January 20, 1955 imposed any liability on Appellant for the conduct and 
financial affairs of the business after the Zuppas family and Appellee's 


officers and board of directors approved Appellant's resignation and with- 


drawal as an officer, director and employee of Appellee. Further, the un- 
disputed testimony before the Court shows that the same Mr. Wren who 
filed an affidavit in this proceeding (J.A. 7) as attorney for Appellee, rep- 
resented to Appellant that he wished to settle out Appellant's interest and 
bring into the Company Mr. A. Philip Towsner to replace Appellant and 
purchase Appellant's stock interest in Appellee (Dep. 6, 9, 10). Mr. Wren's 
affidavit avoids the issue and attempts to set forth facts not within his per- 
sonal knowledge. How does Mr. Wren know that default was occasioned by 
"inability of purchasers to pay to the sellers" interest or to pay for milk. 
This is pure speculation. It is evident that it was Appellee’s obligation to 
buy milk it used for its own dairy operation. | 
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The facts before the Trial Court were not sufficient to justify a 


directed verdict. To support summary judgment, a directed verdict must 


be justified insofar as the facts are concerned. Vale v. Bonnett, 89 U.S. 


App. D.C. 116, 191 F(2) 334. 


CONCLUSION 


The Trial Court was not warranted in granting summary judgment 
to Appellee because|there was neither a basis for doing so as a matter of 
law which would require the Court to hold that the Statute of Limitations 
was applicable to the instant action, or on the basis that there were no 
genuine issues of fact, when the record clearly indicates that numerous 


factual issues could only be determined by trial, after hearing. 


For these reasons, Appellant respectfully asks the Court to re- 


mand this case to the Trial Court for trial. 


Respectfully submitted, 


DAVID I. ABSE 


1730 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed June 10, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARTHUR R. MORRISON 
2021 N. Woodrow St. 
Arlington, Virginia, 
Plaintiff 


vs. Civil No 
RICHFIELD DAIRY, INC. 
(a D.C. corporation) 
Washington, D. C. 


Serve: C.T. System, Registered Agent 
1329 E St., N. W., 
Washington, D. C. 


a ee te 


Defendant 


COMPLAINT 
(Breach of Employment Contract) 


1. This Court has jurisdiction over the subject cause by reason 


of the diversity of citizenship of the parties and the amount in contro- 


versy exceeding three thousand dollars exclusive of interest and costs. 
2. That on or about January 20, 1955 the plaintiff and defendant 
entered into a written employment contract whereby the defendant em- 


ployed the plaintiff as an officer of the defendant corporation for a period 


of five years. Said contract of employment provided for 


$60,000.00, plus commissions and expenses. 


a fixed salary of 


3. That on or about April 15, 1955 the defendant breached its said 


agreement with the plaintiff, to his damage. 
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WHEREFORE, plaintiff demands judgment against defendant of 
$80,000.00, together with interest and costs. 


/s/ David I. Abse 
Attorney for Plaintiff 


* Ke Ox 


[Filed January 22, 1962] 
ANSWER 


First Defense 
The claim asserted in the complaint is barred by the statute of 
limitations. 
Second Defense 
The claim asserted is without merit because contemporaneously 
with the alleged employment contract plaintiff and his associates signed 
a letter, dated January 20, 1955, which stated in pertinent part: 
"In connection with the employment contracts dated January 
20, 1955, between the Richfield Dairy Corporation and the under- 
signed, it is understood that if the Purchasers under the agreement 
dated January 14, 1955, between the Purchasers and yourselves as 


Sellers referred to in the said agreement, should default in said 


agreement and as the Sellers are required to take back the assets 


of the Richfield Dairy Corporation, our said employment contracts 
are to be immediately declared null and void and no liability or re- 
sponsibility is to attach to you, the Richfield Dairy Corporation or 
any of the Purchasers under the aforesaid agreement dated Janu- 
ary 14, 1955, or any of the undersigned." 
Defendant avers that the contemplated eventuality took place and the pur- 
chasers were required to take back the assets of defendant in 1955 and 
hence the contract of employment which forms the basis of this action be- 
came “null and void" and that "no liability or responsibility" is to attach 
to defendant Richfield Dairy Corporation. 
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Third Defense 

Plaintiff is judicially estopped from relitigating herein any issues 

which were raised, or could have been raised, by him in the case of Rich- 
field Dairy Corporation, plaintiff, v. Arthur R. Morrison, defendant, At 
Law No. 6213 in the Circuit Court of Arlington County, Virginia, which 

by final order, entered October 21, 1960, resulted adversely to Arthur R. 

Morrison. 

Fourth Defense 

Defendant denies that plaintiff is owed anything by jit arising from 

plaintiff's alleged January 20, 1955 contract of employment. 

HOGAN & HARTSON 


By /s/ Frank F. Roberson 
Attorneys for |Defendant 


* Kx 


[Certificate of Service] 


[Filed May 17, 1962] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant, and pursuant to Rule 56 F.R.C.P. and 


Rule 9 (h) of this Court, moves the Court for a summary judgment in its 


favor and as reason therefor states that there are no genuine issues as 
to material facts in dispute and that upon the uncontroverted facts the de- 
fendant is entitled to judgment as a matter of law, as more fully appears 
from the record in this case, the statement of material facts as to which 
there is no genuine issue, and affidavit of Edgar A. Wren attached hereto 
as Exhibit A. 
By /s/ Frank F. Roberson 


/s/ James A. Belson 
Attorneys for Defendant 


* kK 


[Certificate of Service] 


[Filed May 17, 1962] 


STATEMENT OF THE MATERIAL FACTS AS 
TO WHICH THERE IS NO GENUINE ISSUE 


Pursuant to' Rule 9h of the rules of this Court, defendant herein sets 
forth the material facts as to which defendant contends there is no genuine 
issue. Each fact set forth is substantiated by the record in this case or by 
the affidavit attached hereto, or is admitted by plaintiff's pleading. 

(1) On January 20, 1955, plaintiff Arthur R. Morrison, as a member 
of a partnership which purchased defendant Richfield Dairy, entered into a 
contract of employment with it whereby Morrison was to serve as controller 
and treasurer of the dairy for five years at $250.00 per week plus possible 
commissions based on specified contingencies. 

(2) A condition was engrafted upon the contract by a letter written 
and signed the same day by Morrison and others to the effect that "in con- 
nection with the employment contracts" it was "understood that if the Pur- 
chasers ... should default and... the sellers are required to take back 
the assets of the [Dairy]", then the "employment contracts are to be immed- 
iately declared null and void. My 

(3) On or about ae 15, 1955, Morrison was Astaire by the 
Dairy and ceased to work for it. 

(4) In the fall of 1955, there was a default in the purchase of the 
Dairy by the partnership with which Morrison was a member, and the sell- 
ers were required to take back the assets of the corporation. 

(5) In November of 1961, plaintiff filed the present action in this 
Court for his ciecoanse from employment in April of 1955. 

HOGAN & HARTSON 
By /s/ Frank F. Roberson 


/s/ James A. Belson 


Attorneys for Defendant 
* kK 


[Filed May 17, 1962] 


MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 


Defendant is entitled to Summary Judgment as a matter of law. 
BARRED BY STATUTE OF LIMITATIONS 

The claim asserted in plaintiff's complaint in this case is, on its 
face, barred by the 3-year statute of limitations. D. C. Code § 12-201 
(1961). The complaint states that ''on or about April 15, 1955, defendant 
breached its said agreement [written employment contract] with the plain- 
tiff." The plaintiff was entitled to institute suit at the time of the breach. 
In the case of Suter v. Lockwood Dental Co., 45 App. D.C. 92 (1916), the 
Court of Appeals of the District of Columbia held that where the manager 
of a dental supply company had been hired for a term of ten years, and 
having performed under that contract for over four years had been given 
unmistakable notice of the intention of the company to discharge him, he 


was entitled to bring an action for damages at once rather than await the 


expiration of the 10-year term. 

Accordingly, in the instant case limitations began to run in April 
of 1955 and expired in April of 1958. This suit which was filed in Novem- 
ber of 1961 is barred. 

The case of Taylor v. Tulsa Tribune, 136 F.2d 981 (10th Cir. 1943), 
involved a contract of employment where the applicable period of limi- 
tations was five years. Said the United States Court of Appeals for the 
Tenth Circuit, id. at 983: | 

And any acts or words which show a clear intention on the part of 

the employer to dispense with the services of the)employee, and 

which are equivalent to a declaration that the services will no 
longer be required or accepted, are sufficient to effect a discharge. 
* * a 

The cause of action for damages for the injury suffered as the re- 

sult of the breach accrued at the time of the breach -- on or before 
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May 31, 1933. And an action could have been instituted upon it 
immediately. The action having been instituted more than five 
years after the causes of action pleaded in the complaint accrued, 


the statute of limitations raised its bar to recovery. (Citing cases). 


CLAIM BARRED BY OCCURRENCE OF 
CONDITION SUBSEQUENT 


Plaintiff's claim must fail for another reason. There was a con- 


dition subsequent to the contract of employment to the effect that the con- 
tract became null and void if the sellers of the Dairy were, by reason of 
the default of the purchasers, required to take back the Dairy's assets. 
(Defendant's Exhibit No. 1 to deposition of plaintiff). Such a condition 
subsequent is valid. See, e.g., Autry v. Republic Productions, 30 Cal. 2d 
144, 180 P.2d 888 (1947). Gene Autry, the movie cowboy, was under an 
express contract of employment with Republic which contained the follow- 
ing clause: 

In the event that the Artist shall be required to serve in the armed 

forces of the United States pursuant to the Selective Service Act, 

or shall volunteer for such service, the parties hereto will agree 
upon their mutual rights and obligations hereunder in view of such 
military service. 

In July 1942, Autry entered the service. Subsequently, the parties 
were unable to agree upon new contractual terms. The Supreme Court of 
California held that the happening of the contingency mentioned in the 
original contract resulted in the abrogation of that contract, and stated, 
180 P.2d at 894: "The mere failure to come to agreement did not operate 
to restore or revive the original terms which were abrogated." 

In the case ‘at bar the condition subsequent occurred and plaintiff's 
employment contract became a nullity when, in September of 1955, the 
sellers were required to take back the assets of the Dairy by reason of 
the default of the purchasers. As a matter of law, therefore, defendant 


is entitled to Summary Judgment. 
| Respectfully submitted, 
HOGAN & HARTSON 
/s/ Frank F. Roberson 


/s/ James A. Belson 
Attorneys for Defendant * * * 
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EXHIBIT "A" TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


AFFIDAVIT OF EDGAR A. WREN 


DISTRICT OF COLUMBIA, SS: 


I, EDGAR A. WREN, a member of the bar of the District of Colum- 
bia with offices at 815 15th St. N.W., Washington, D. C., depose and say: 

I served as co-counsel of the Richfield Dairy, Inc., and also as 
personal counsel for Christ Zuppas, Georgia Riganis Zuppas, and for 
Georgia Riganis Zuppas as guardian for Helane Riganis for a period of 
time including but not limited to January 1, 1955, to December 31, 1955. 

On January 14, 1955 a partnership known as ''Trustco Interests," 
of which Arthur R. Morrison and John VanGinhoven were partners, pur- 
chased 100% of the outstanding stock of the Richfield Dairy from the then 
owners of the stock, Christ Zuppas and Georgia R. Zuppas, individually 
and as guardian of Helane Riganis. 

In or about September of 1955, the above-mentioned sellers, the 
members of the Zuppas family, were required to repurchase the said 
stock of Richfield Dairy due to the default of the purchasers, Trustco In- 
terests. That default was occasioned both by the inability of the said pur- 
chasers to pay to the sellers the interest due on the debt which purchasers 
owed sellers in connection with the sale of the stock, and by the fact that 
purchasers’ financial position rendered them unable to purchase milk. 

I have made the above statement on the basis of my personal knowl- 
edge. 

/s/ Edgar A. Wren 


Subscribed and sworn to before me this 14th day of May, 1962. 


/s/ Margaret Fox Payne 
Notary Public, District of Columbia 


My commission expires April 15, 1965. 


[Filed June 7, 1962] 
OBJECTIONS TO MOTION FOR SUMMARY JUDGMENT 


The Plaintiff objects to the granting of Summary Judgment filed 
herein by the Defendant and states that there are not only genuine issues 
of fact concerning which the parties are in dispute, but that the law upon 
which the Defendant relies in support of its Motion is not applicable and 
is without basis inthe instant Motion, and under the applicable facts, and 
as reasons in support thereof refers to the Statement of Facts made a 
part hereof, the Memoranda of Law in support hereof, and such Affidavits 
as may be filed in support hereof. 


/s/ David I. Absé 
Attorney for Plaintiff 


[Certificate of Service] 


[Filed June 7, 1962] 
STATEMENT OF FACTS PERTINENT TO MOTION 


1. The employment contract of January 20, 1955, upon which plain- 
| th FLEE 


tiff sues was terminated by agreement between the Zuppas’ who sold their 
stock interest in Richfield Dairy to various persons including the plaintiff. 
2. This termination is represented by a mutual release in written 
form, entered into by the plaintiff with the defendant Corporation on, to- 
wit, June 15, 1955, the original of which document is in the possession or 
under the control of the defendant. Installment payments of the considera- 
tion were made by defendant to plaintiff between June 1955 and August 1955. 
3. Plaintiff, as part of the consideration of this mutual release, 
agreed to terminate his employment contract with defendant and did in 
fact cancel same. Plaintiff was not discharged, as alleged by defendant, 
but ceased to work for the defendant as per the terms of said release. 
4. Defendant sued plaintiff in the Circuit Court for Arlington Coun- 


ty, being Law No.'6213 entitled Christ Zuppas, Georgia Riganis Zuppas, 
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etc., and Richfield Dairy Corporation vs. Arthur R. Morrison. Said action 


was heard and judgment entered on October 21, 1960. A copy of said Final 
Order is attached as Exhibit ''A" hereof. | 

5. The alleged default in the Fall of 1955 in the purchase of the 
Dairy is and was not shown to have been caused by this plaintiff. 

6. The intention of Sellers and the Dairy was to remove Plaintiff 
of Corporate Officer status, from ownership and responsibility of manage- 
ment and operation of the Dairy, when the parties executed the mutual re- 
lease onekoeas: 1955. Plaintiff testified in deposition that his removal 
weakened the financial standing of the Corporate structure by removing 
his personal credit therefrom. | 


POINTS AND AUTHORITIES 
1. Statute of Limitations: 

Accrual of Cause of Action: (a) It is fundamental that time begins 
to run under the Statute only after the right to prosecute a cause of action 
to a successful conclusion has fully accrued. 

(b) The right to sue on the employment contract did not accrue un- 
til October 21, 1960, upon the entry of the Final Order of the Circuit Court 
for Arlington County, Virginia, in Law No. 6213. | 

(c) Plaintiff Morrison's position in Law No. 6213 was that the 
mutual release was binding upon the parties. Defendant contended to the 
contrary. Thus, Plaintiff Morrison could not sue on the contract until 
after October 21, 1960. | 

See: 34 Am Jur 113, Limitations of Actions and Cases cited there- 
under. 

Until the conflicting claims were settled by the Final Order of Oc- 
tober 21, 1960, the defendant could not benefit by the Statute of Limitations. 
Grindley vs. Smith, 237 Iowa 227, 21 N.W. (2) 465. 

The Statute did not begin to run until the account between the parties 
determined in Law 6213 was settled and balance ascertained by said Final 
Order, because it was not until October 21, 1960, that plaintiff's right to 
sue on the contract arose. See Vincent vs. Palmer, 179 Md 365, 19A (2) 
183. 
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2. Intention as to the operation and effect of the so-called "'Con- 
dition Subsequent” is one of fact. 

(a) Plaintiff alleges that the release of June 1955 was intended 
to and did in fact cancel and make null and void the operation and effect 
of the "Condition Subsequent," i.e., by letter dated January 20, 1955, the 
same date of the employment agreement, 

(b) The intention of the mutual release was make nugatory any 
effect that the letter of January 20, 1955, might have created. This in- 
tention is manifest by the document, which if the Court considers am- 
biguous, can then be determined from testimony of witnesses thereto. 

(c) The intention of the letter of January 20, 1955, did not fore- 
see or contemplate the release of June, 1955. 

(d) Efforts are being made by the plaintiff to obtain a copy of this 


release, which will be appended to the record hereof. 


/s/ David I. Abse' 
Attorney for Plaintiff 


[Filed June 7, 1962] 


EXHIBIT "A" TO PLAINTIFF'S 
STATEMENT OF FACTS PERTINENT TO MOTION 


IN THE CIRCUIT COURT OF ARLINGTON COUNTY, VIRGINIA 
RICHFIELD DAIRY CORPORATION, 
Plaintiff 
vs At Law No. 6213 
ARTHUR R. MORRISON 
Defendant 
FINAL ORDER 


On the 4th day of April, 1960 came the parties hereto, Richfield 
Dairy Corporation, Plaintiff and Arthur R. Morrison, Defendant by their 
respective Attorneys for trial upon the issues joined; and both of the parties 
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hereto having waived a jury all matters of law and fact were submitted to 
the Court for determination. ‘ 
WHEREUPON, the Court proceeded to hear the evidence of the 


Plaintiff and of the Defendant and of the other witnesses and considered 


the exhibits tendered to the Court and after conclusion of the evidence of 


all the parties the Court then took the case under advisement for further 
consideration and for the submission of memoranda of the parties hereto 
which were duly submitted. | 
WHEREUPON the Court likewise proceeded to consider the Motion 
for Clarification of its Memorandum of Opinion dated August 8, 1960, and 
being of the opinion that said memorandum clearly states the Court's rul- 
ing, it is therefore: 
ADJUDGED and ORDERED that said Motion be and the same is now 
hereby overruled. 
AND AFTER FURTHER CONSIDERATION of the Pleadings, Evi- 
dence, Exhibits and Memoranda herein, the Court being of the opinion that 
the transaction whereby the Defendant, Morrison's employment was ter- 
minated and Van Ginhoven's debt to Morrison was cancelled does not ap- 
pear to have been for a proper consideration nor does it appear to have 
been handled with that degree of openness or legal form to which those in- 
terested were entitled and being of the further opinion that the Plaintiff 
should recover such payments from the Defendant, Morrison; and it fur- 
ther appearing to the Court that the payments made by the Plaintiff to the 
said Morrison in termination of his employment as aforesaid amounted to, 
in the aggregate, $28,144.00, it is therefore: 
ADJUDGED AND ORDERED that the Plaintiff, Richfield Dairy Cor- 
poration recover over from and have judgment and award of execution 
against the Defendant, Arthur R. Morrison in the full and just sum of 
$28,144.00 with interest thereon from the 31st day of July, 1959, together 
with the costs of this proceeding. 
And it further appearing that all issues joined herein have been 
fully decided, this order is final. 
Enter this 21st day of October, 1960. 


/s/ Walter T. McCar 
Judge 


[Filed June 12, 1962] 
SUPPLEMENTARY STATEMENT OF THE 
MATERIAL FACTS AS TO WHICH | 
THERE IS NO GENUINE ISSUE 
In view of the allegations of fact made by party plaintiff in the 
"Statement of Facts Pertinent to Motion” filed in this case on the 7th day 
of June, 1962, defendant herewith makes this supplementary statement of 
the material facts as to which there is no genuine issue. 
1. The suit entitled Christ Zuppas, Georgia Riganis Zuppas, etc. 
and Richfield Dairy Corporation v. Arthur R. Morrison, At Law No. 6213, 
was filed in the Circuit Court of Arlington County, Virginia, on April 24, 
1957. The suit was instituted to secure from Arthur Morrison, plaintiff 
in the case at bar, the return of $28,144 paid to him pursuant to the trans- 
action whereby Morrison's employment was terminated and a personal 
debt owed to Morrison by one Van Ginhoven, then president of Richfield 
Dairy, was cancelled. 
The filing of that suit on April 24, 1957, occurred more than three 
(3) years before a institution of the case at bar in November of 1961. 
HOGAN & HARTSON 
By /s/ Frank F. Roberson 


/s/ James A. Belson 


Attorneys for Defendant 
* * 


[Certificate of Service] 


AFFIDAVIT OF JAMES A. BELSON 
DISTRICT OF COLUMBIA, SS: 


I, JAMES A. BELSON, an attorney with offices at 800 Colorado 
Building, Washington, D. C., state that I am of counsel for the defendant, 
Richfield Dairy, Inc. and that the following is a true state ment: 


The suit entitled Christ Zuppas, Georgia Riganis Zuppas, etc. and 
Richfield Dairy Corporation v. Arthur R. Morrison, At Law No. 6213, was 
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originally filed in the Circuit Court of Arlington County, Virginia, on April 
24, 1957. Service was obtained on Arthur R. Morrison on April 25, 1957 
Dated June 11, 1962. 


/s/ James A. Belson 


[JURAT the 11th day of June, 1962} 


Defendant's Exhibit #1 
January 20, 1955 


Christ Zuppas, 

Georgia Riganis Zuppas, 

Georgia Riganis Zuppas, As Guardian 
for Helane Riganis 


Dear Sir and Madam: 


In connection with the employment contracts dated Janu- 
ary 20, 1955, between the Richfield Dairy Corporation and 
the undersigned, it is understood that if the Purchasers un- 
der the agreement dated January 14, 1955, between the Pur- 
chasers and yourselves as Sellers referred to in the said 
agreement, should default in said agreement and you as the 
Sellers are required to take back the assets of the Richfield 
Dairy Corporation, our said employment contracts are to 
be immediately declared null and void and no liability or re- 
sponsibility is to attach to you, the Richfield Dairy Corpora- 
tion or any of the Purchasers under the aforesaid agree- 
ment dated January 14, 1955, or any of the undersigned. 


Nothing in the said employment agreement shall be deemed 
to modify the aforesaid contract dated January 14, 1955. 


Very truly yours, 
/s/ A. R. Morrison | 
/s/ John Van Ginhoven 
/s/ Louis J. Goldberg 

Robert H. Goldberg 


GARDINER, WREN & GARDINER 
By Edgar A. Wren 


[Filed June 19, 1962] 
ORDER 


This cause having come on to be heard upon the Motion for Sum- 
mary Judgment in its favor filed by defendant, Richfield Dairy, Inc., and 
upon consideration of the same, the supporting affidavits, the papers on 
file herein, and the arguments of counsel, it is by the Court, this 19th day 
of June, 1962, 

ORDERED, that the defendant's Motion for Summary Judgment be, 
and the same hereby is, granted and that costs be assessed against the 
plaintiff, Arthur R. Morrison in favor of the defendant. 


| /s/ Edward A. Tamm 
Judge 


[Certificate of Service] 


[Filed July 14, 1962] 


NOTICE OF APPEAL 


The Clerk will please note an appeal to the United States Court of 
Appeals for the District of Columbia Circuit from Order of June 19, 1962 
granting Defendant's Motion for Summary Judgment. 


/s/ David I. Abse' 
| Attorney for Plaintiff (Appellant) 


{Certificate of Service] 
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EXCERPTS FROM DEPOSITION 
OF ARTHUR R. MORRISON 
Washington, D. C. 
Friday, January 19, 1962 


*x * * * 


ARTHUR R. MORRISON 
* * * * * 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. ROBERSON: 
* * * * * 
Q. Mr. Morrison, it is alleged in paragraph Two of that com- 
plaint that on or about January 20, 1955 the plaintiff and defendant 


entered into a written employment contract whereby the) defendant em- 


ployed the plaintiff as an officer of the defendant corporation for a 


period of five years. 

Said contract of employment provided for a fixed salary of 
$60,000.00 plus commissions and expenses and then in paragraph Three 
it is alleged that on or about April 15, 1955 the defendant breached said 
agreement with plaintiff to his damage. 

Does that refresh you that that is the subject matter of this suit 
that you have brought against Richfield Dairy, Inc.? A. Yes. 

Q. Do you have with you, as requested in the notice of this 
deposition, which incidentally originally scheduled for December 20, 
1961 and continued at the request of counsel to the present date, do you 
have with you a copy of that written employment contract that you are 
suing about? A. Yes. 

(Whereupon a document was handed counsel tbr the defendant 
by the witness.) | 
BY MR. ROBERSON: 

Q. What you have handed me appears to be a photostatic copy of 

a resolution passed by the board of trustees of the Richfield Dairy 
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Corporation on January 20, 1955, signed by you as Secretary of the 
Richfield Dairy Corporation as well as a man named John Van Ginhoven? 
Is that spelled (spelling) V-a-n G-i-n-h-o-v-e-n? A. Yes. 

Q. Howell P. French, A. R. Morrison, which would be you, Christ 


Zuppas (spelling) Z-u-p-p-a-s, George Riganos (spelling) R-i-g-a-n-o-s 


Zuppas and then again by yourself as secretary. You were present as 
secretary of the corporation when this resolution was adopted? A. Yes. 

Q. It says in the second paragraph, Mr. Morrison, the one that 
seems to refer to you: 

"Resolved that Richfield Dairy Corporation employ A. R. 

Morrison as'comptroller and supervisor of sales in connection 

with the business affairs of this corporation. The term of such 

employment shall be for five years, beginning January 14, 1955. 

The compensation to be paid to A. R. Morrison by this corporation 

for such employment is to be paid at the rate of two hundred and 

fifty dollars per week, plus any expenses or charges incurred by 
him, payable as the same occur, on behalf of this corporation, 

plus a commission of ten percent of the net operating profit and a 

further commission of two percent of all net sales over five 

hundred thousand dollars per annum, both of which said commis- 
sions are to'be paid on December 31st of each year as calculated 
from January Ist, ‘55 —". 

That is all there is in the resolution referring to you, isn't that 
right, sir? A. Yes. 

* * * * * 

Q. By the time of August 1st, 1955 you had left the corporation, 
had you not? A. Yes. 

Q. I believe you had started earlier to tell us about the breach of 
this contract of employment which according to the complaint occurred 
on April 15, 1955. 

Just what precisely occurred on April 15th, 1955 which consti- 
tuted this breach?) A. They claimed that they could get this five 
hundred thousand dollar loan. 
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Q. Not "they", Mr. Morrison, you will have to use names, be- 
cause "they" does not make clear whom you are talking about? 
A. Wren. Wren claimed that he could get the five hundred thousand 
dollar loan only if Towsner came in, and he wanted me to sell out, my 
interest. 
Whereas we expected, according to the plans, to make about 
$250,000.00 within a year or and a year and a half, I thought $100,000.00 
would be a very reasonable figure for me. 
However, that was cut to $50,000.00 and later to $35,000.00. In 
fact, in the course of the discussion I saw that — | 
MR. ABSE: Just state what happened. 
THE WITNESS: Seeing what was happening, I would just as soon 
sell out, and I agreed to sell what was coming to me for cash now, and 
they could go ahead and work out their own plans. | 
BY MR. ROBERSON: 
Q. That was your agreement on April 15, 1955? A. Yes, which 


they didn't carry out. 
Q. Were you paid anything in April 1955? A. They paid a partial 
payment. I don't remember the exact date. They made a partial pay- 
ment and then they made a final payment after this last $15,000.00 note 
was paid and the final payment came in, I suppose, about the first part 
of August. 
Q. Of 1955? A. Yes. 
Q. You speak of a final payment, and you mentioned previously 
$28,000.00. Was that the final amount due you? A. That was the 
amount that they were to have paid me in one day, but they didn't do 
that. They strung it out. 
Q. But in any event, you by August of 1955, had gotten $28,000.00, 


is that correct? A. Yes. 


* * * * * 


Q. Well, contemporaneously with the execution of that resolution, 


did you not then write Mr. Christ Zuppas a letter, you and Mr. Goldberg 
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and Mr. Van Ginhoven, all of whom are dealt with in that resolution, 
saying that if the Zuppas's had to take back the assets of the corporation, 
that this contract of employment would be null and void, and there 
wouldn't be any responsibility on Zuppas's or the Richfield Dairy? 
Didn't you write such a letter as that? A. Idon't remember that there 
was such a thing. 

Q. Mr. Morrison, I show you a letter dated January 20, 1955 — a 
photostatic copy of a letter — bearing the signatures of A. R. Morrison, 
John Van Ginhoven and Louis J. Goldberg, directed to Christ Zuppas 
and two other Zuppas's and I ask if that is your signature or a photo- 
static copy of your signature? 

(The document referred to was thereupon examined by the 
witness.) 

THE WITNESS: It looks like my signature, but I notice it says, if 
they had defaulted, but there was no default at the time I was in. There 
was a default, perhaps, later, but at that time they were anticipating 
making about $250,000.00 the next year or two and they were very happy 
with it. 

* * 
BY MR. ROBERSON: 

Q. That wasn't my question. My question was: The arrangement 
was that these salaries, these contracts of employment would be effec- 
tive if everything went good, but then, if the Zuppas's had to take it back, 
there wasn't to be any responsibility — A. No, it was — 

@. Let me finish the sentence. A. I beg your pardon. 

Q. Then there wasn't to be any responsibility, liability from the 
Zuppas's or the Richfield Dairy and the so-called contracts of employ- 
ment would be null'and void, wasn't that the arrangement? A. No. 

* * * * * 

MR. ROBERSON: Will the Reporter mark this document as 
Defendants' Exhibit No. 1 for Identification, being a letter — a photo- 
statis copy of a letter — dated January 20, 1955 directed to Christ Zup- 


pas and the Zuppas family and signed by Mr. Morrison, Mr. Ginhoven 
and Mr. Louis J. Goldberg? 


* > * 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the complaint, filed in June of 1961, for a 
breach of contract alleged to have occurred in April of 
1955, was barred by the applicable three-year statute of 
limitations. 


2. Whether, if a termination agreement between appel- 
lant and appellee of June, 1955, had the effect of tolling 
the statute of limitations, that period of tolling was not 
ended by the institution in April of 1957 of a suit in the 
Cireuit Court of Arlington County, Virginia, to set aside 
that termination agreement, and for return of over $28,000 


paid appellant pursuant to that agreement. 


3. Whether the occurrence of an event contemplated in 
a condition to the appellant’s employment contract with 
appellee, namely, that the group which had sold the con- 
trolling interest in appellee Dairy took back the assets 
of the Dairy due to defau!t of the purchasing group, had 
the effect of nullifying the employment agreement which 
is the basis of this action for breach of an employment 
contract. 
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Rule 9(h) of the Rules of the U. S. District Court for 
the District of Columbia 4 

Rule 56, Federal Rules of Civil Procedure 


United States Court of Appeals 


For tHE District or CoLUMBIA Circuir 
No. 17,244 


ArTHurR R. Morrison, Appellant, 
v. 


Ricuriretp Darry, Inc., Appellee, 


Appeal from an Order of the United States District Court for 
the District of Columbia Granting Appellee Summary 
Judgment 


_—_ 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 20, 1955, the appellant Arthur R. Morrison. 
as a member of a partnership which purchased the appellee 
Richfield Dairy, entered into a contract of employment 
with the Dairy whereby Morrison was to serve as con- 
troller and treasurer of the Dairy for five Years at $250.00 
per week, plus possible commissions. (J.A. 4, 15, 16). 
By a letter bearing the same date, the appellant agreed 
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that if the sellers of the Dairy, by reason of default on 
the part of the buyers should be required to take back the 
assets of the Dairy, Morrison’s employment contract was 
‘‘to be immediately declared null and void and no liability 
or responsibility .. - [would] attach to you, the Richfield 
Dairy Corporation or any of the Purchasers under the 
aforesaid agreement .. .”. (J.A. 4, 13). 


After less than three months, on April 15, 1956, 
Morrison’s employment agreement with the Dairy was 
terminated and he ceased to work for the Dairy in any 
capacity. (J.-A. 4, 17). On June 15, 1955, a termination 
agreement or ‘‘mutual release’? was entered into by the 
appellant and with the Dairy which was still under the 
control of the purchasing group rather than sellers. 
(J.A. 8, 12). That agreement provided that the appellant 
Morrison be paid the sum of $28,000 in consideration of 
the termination of his employment and that a personal 
debt owed to Morrison by a Mr. Van Ginhoven, a member 


of the purchasing group who was then president of 
Richfield Dairy, be cancelled. (J.A. 8, 12). 


In the fall of 1955 there was a default in the purchase 
of the Dairy by the purchasing group of which Morrison 
had been a member up until April 15, 1955. As a result 
of that default, the selling group was required to take 
back the assets of the corporation. (J.A. 4, 7). 


On April 24, 1957, the Richfield Dairy and the sellers 
filed in the Cireuit Court for Arlington County a suit 
entitled Christ Zuppas, Georgia Riganis Zuppas, etc. and 
Richfield Dairy Corporation v. Arthur R. Morrison, At 
Law No. 6213, against Morrison to secure from him the 
return of $28,144 paid to him pursuant to the transaction 
whereby Morrison’s employment was terminated and the 
personal debt owed Morrison by the then corporation 
president was cancelled. Service in that suit was obtained 
upon Morrison on April 25, 1957. (J.-A. 12, 13). 
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On October 21, 1960, a final order issued in the Virginia 
suit which stated in part: (J.A. 11) 


Anp AFTER FurTHER ConsIDERATION of the Pleadings, 
Evidence, Exhibits and Memoranda herein, the Court 
being of the opinion that the transaction whereby the 
Defendant, Morrison’s emplovment was terminated 
and [the then Dairy president] Van Ginhoven’s debt 
to Morrison was cancelled does not appear to have 
been for a proper consideration nor does it appear 
to have been handled with that degree of openness 
or legal form to which those interested were entitled 
and being of the further opinion that the Plaintiff 
should recover such payments from the Defendant, 
Morrison; and it further appearing to the Court that 
the payments made by the Plaintiff to the said 
Morrison in termination of his employment as afore- 
said amounted to, in the aggregate, $28,144.00, it is 
therefore: 


ADJUDGED AND Orperep that the Plaintiff, Richfield 
Dairy Corporation recover over from and have judg- 
ment and award of execution against the Defendant, 
Arthur R. Morrison in the full and just sum of 
$28,144.00 with interest thereon from the 31st dav of 
July, 1959, together with the costs of this proceeding. 


And it further appearing that all issues joined 
herein have been fully decided, this order is final. 


The effectiveness and finality of that order is not disputed 
by the appellant. 


In June of 1961, more than six years after the alleged 
breach of the employment contract in April of 1955, and 
more than four and one-half vears after the institution of 
the Virginia suit to secure the return of the money which 
the appellant Morrison received under the termination 
agreement, the instant suit was. filed against the Dairy by 
the appellant Morrison in the District Court. 
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The defendant Dairy filed a motion for summary judg- 
ment which, in accordance with Rule 9(h)' of the District 
Court, was accompanied by a Statement of the Material 
Facts as to Which There is no Genuine Issue. In that 
statement the Dairy asserted the existence of a valid 
condition to the employment contract created by appellant’s 
letter of January 20, 1955 in which appellant stated that 
the employment contract would be null and void if the 
sellers were required to take back the assets of the Dairy. 
(J.A. 4). The appellant did not dispute the fact that 
the contract of employment was so conditioned, but rather, 
in his papers submitted in opposition to the motion, 
admitted the existence of the letter. (J.A. 8, 9, 10). <A 
photostatie copy of the letter of January 20, 1955, had 
been made Defendant’s Exhibit No. 1 to the deposition of 
Mr. Morrison (J.A. 13, 18), and Morrison admitted the 
signature was his. (J.A. 18, Appellant’s Brief at p. 6). 


Appellant submitted no counter-affidavits or other 
proofs in opposition to appellee’s motion, and did not 


amend the complaint. After argument of counsel, the 
court below granted the appellee’s motion for summary 
judgment by order dated June 19, 1962. 


1‘*Morions For SUMMARY JUDGMENT. In addition to the points and authori- 
ties required by part (b) of this Rule there shall be served and filed with each 
motion for summary judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure a statement of the material facts as to which the moving party 
contends there is no genuine issue. 

‘<Any party opposing the motion, may, not later than three days prior to 
the hearing, serve and file a concise ‘statement of genuine issues’ setting forth 
all material facts as to which it is contended there exists a genuine issue 
necessary to be litigated. (Added February 5, 1960) 

‘*In determining any motion for summary judgment, the Court may assume 
that the facts as claimed by the moving party are admitted to exist without 
controversy except as and to the extent that such facts are asserted to be 
actually in good faith controverted in a statement filed in opposition to the 
motion. (Added February 5, 1960) ’’ 
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SUMMARY OF ARGUMENT 


1. The complaint was, on its face, barred by the 
applicable statute of limitations, D. C. Code § 12-201 
(1961). It alleged that a breach of contract occurred in 
April of 1955. However, suit was not filed until June of 
1961. Faced with a motion for summary judgment on 
the basis, inter alia, of limitations, the appellant did not 
seek to amend his complaint to include allegations of facts 
which would toll or enlarge limitations. Nor did he file 
affidavits or other proof to set up any genuine factual issue 
as to limitations. Appellant merely mentioned, in a legal 
memorandum filed by his counsel, a mutual release or 
termination agreement of June 15, 1955. 


That release was not properly before the court below. 
Supposedly it estopped appellee from asserting limitations 
so long as it was in effect. Appellant ignores the estab- 
lished fact that the termination agreement or release was 
a part of an irregular transaction entered into during a 
period when the appellee Dairy was temporarily under the 
control of the buying group, of which Morrison had been 
a partner. Under that same agreement, Morrison released 
the temporary buying group president of the Dairy from 
a personal debt owed Morrision. That highly improper 
transaction was set aside by the Virginia court as a result 
of an action brought by the Dairy in April of 1957 after 
the end of the period of buying group control. The 
initiation of that suit ended any period during which 
Morrison might have been lulled by the agreement with 
the Dairy into not pressing a claim for breach of an 
employment contract. Since more than three vears 
elapsed from the bringing of the Virginia suit until the 
bringing of this action, the appellant is here barred by 
limitations. 


2. Appellant agreed, as a condition to the employment 
contract sued upon, that if the buyers should default and 
the sellers be required to take back the assets of the Dairy, 
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then the Dairy would not be liable under the employment 
contract which would be null and void. The purchasers 
defaulted and the sellers were required to take back the 
assets in September of 1955. Accordingly, appellant has 
no cause of action on the null and void employment 
contract. 


ARGUMENT 
I 
Statute of Limitations 


The appellant filed a complaint in June of 1961 which 
alleged a breach of contract on or about April 15, 1955. 
No facts or circumstances were alleged which would have 
had the effect of enlarging the period of limitations. 
Accordingly, the passage of more than three years after 
the alleged breach barred the appellant’s action. D. C. 
Code § 12-201 (1961). Wiren v. Paramount Pictures, Inc., 
92 U.S. App. D.C. 347, 206 F. 2d 465 (1953), cert. denied, 
346 U.S. 938 (1954). The complaint, on its face, was 
barred by limitations. 


If the appellant wished to take the position below that 
for any reason the statute of limitations was tolled, it 
was incumbent upon him to amend his complaint to include 
such allegations, and to bolster those allegations with 
affidavits or other forms of proof. In the ease of Reynolds 
y. Needle, 77 U.S. App. D.C. 53, 182 F. 2d 161 (1942), 
the appellee-defendant had moved for summary judgment 
on the basis of limitations. There, as here, the complaint 
on its face showed that the claim was barred by limitations. 
Said this Court, 77 U.S. App. D.C. at 54, 132 F. 2d at 162: 


Appellant contends that there were issues of material 
fact because there might possibly be facts which would 
toll the statute of limitations and avoid the plea. But 
he alleged no such facts and raised no such issues. 
If he had such facts to allege he might have amended 
his complaint, served affidavits, or asked permission 
to reply. He did none of those things. (Footnotes 
omitted.) 
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The granting of summary judgment on the basis of limita- 
tions was affirmed. 


Appellant’s cause of action accrued on April 15, 1955, 
when he learned that his services would no longer be 
required. (Morrison deposition, J.A. 16,17). An employee 
is entitled to sue at the time of such a breach. In the case 
of Suter v. Lockwood Dental Co.. 45 App. D.C. 92 (1916), 
the Court of Appeals of the District of Columbia held that 
where the manager of a dental supply company had been 
hired for a term of ten years, had performed under that 
contract for over four years, and then had been given 
unmistakable notice of the intention of the company to 
discharge him, he was entitled to bring an action for 
damages at once rather than await the expiration of the 
10-year term. 


The case of Taylor v. Tulsa Tribune Co., 136 F. 2d 981 
(10th Cir. 1943), involved a contract of employment where 
the applicable period of limitations was five years. Said 


the United States Court of Appeals for the Tenth Circuit, 
id. at 983: 


And any acts or words which show a clear intention on 
the part of the emplover to dispense with the services 
of the employee, and which are equivalent to a declara- 
tion that the services will no longer be required or 
accepted, are sufficient to effect a discharge. 


The cause of action for damages for the injury 
suffered as the result of the breach accrued at the time 
of the breach—on or before May 31, 1933. . . . And 
an action could have been instituted upon it im- 
mediately. . . . The action having been instituted 
more than five years after the causes of action pleaded 
in the complaint accrued, the statute of limitations 
raised its bar to recovery. [Citing cases.] 


8 
Appellee Not Estopped 


Faced with a motion for summary judgment, appellant 
did not move to amend his complaint to include allegations 
designed to enlarge or toll the period of limitations. He 
contented himself with arguing below that a termination 
agreement of June 15, 1955 (not 1959 as appellant mis- 
takenly states in his brief at p. 6) did in effect toll 
limitations. 


It is apparently appellant’s position that the termination 
agreement created some type of estoppel against a defense 
of limitations by appellee. Appellant merely made 
mention of the June 15, 1955, agreement in his ‘‘Statement 
of Facts Pertinent to Motion.” He did not prove its 
contents in any fashion. Therefore, it was not properly 
before the District Court and need not be considered upon 
appeal. See memorandum opinion of this Court in Ring 
Engineering Co. v. Otis Elevator Co., 86 U.S. App. D.C. 
411, 179 F. 2d 812 (1950) ; Reynolds v. Needle, 77 U.S. App. 
D.C. 53, 132 F. 2d 161 (1942). 


Even if properly raised, the estoppel argument had no 
merit. It is important in evaluating that argument to 
note three decisive features of the release or termination 
agreement of June 15, 1955. 


1. It was entered into during the period January- 
September, 1955 when Richfield Dairy was temporarily in 
the hands of a group of buyers organized as a partnership, 
of which appellant Morrison was a partner until on or 
about April 15, 1955. (Morrison deposition, J.A. 17). 


2. Under the agreement of June 15, 1955, the Dairy paid 
Morrison the sum of $28,000 to give up his position as 
controller and treasurer, and Morrison reciprocally re- 
leased his buying group partner, one Van Ginhoven, who 
was the temporary president of Richfield Dairy, of Van 
Ginhoven’s personal debt to Morrison. (J.A. 12). 


3. After the buying group partnership lost control of the 
Dairy (J.A. 7), the Dairy instituted suit on April 24, 1957 
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to recover the $28,000 Morrison received under that trans- 
action for services not performed. The Circuit Court of 
Arlington County, Virginia, set aside that agreement on 
October 21, 1960, and ordered him to pay back $28,144 to 
the Dairy.? 


Appellant now attempts to use the nullified agreement 
of June 15, 1955, to estop the Dairy from asserting limita- 
tions. That attempt cannot succeed because when control 
of the Dairy was regained from the buying group, the 
Dairy disavowed the improper $28,000 payment and 
brought suit to reclaim it. The institution of that suit in 
April of 1957 gave Morrison clear and unequivocal notice 
that the $28,000 payment and personal debt cancellation 
transaction was disavowed. Morrison then knew that the 
Dairy intended to recoup the entire $28,000 payment for 
services not rendered. He did not have to wait any period 
of time if he felt that he had any rights because of the 
breach of the employment contract upon which the present 
action is based. 


7 As a result of the Virginia judgment the appellant is judicially estopped 
from pressing the instant claim. Throughout its discussion of this case, 
appellant’s brief ignores the fact that the Circuit Court for Arlington County 
has already ruled on appellant’s claim. In Law Number 6213, that court 
entertained an action for the return of the $28,000 paid Morrison for termina- 
tion of his employment contract. By that same transaction, Morrison can- 
celled the personal debt owed him by Van Ginhoven, the temporary president 
of the Dairy installed by the buying group until their default. It was in- 
cumbent upon Morrison in the defense of that suit to show that he gave the 
Dairy valuable consideration for the $28,000 paid him. The supposed con- 
sideration was that Morrison’s employment was terminated. It was neces- 
sarily Morrison’s position there that he was owed all or part of the $28,000 
by reason of the consideration he gave by terminating his employment. The 
court held that the transaction ‘‘does not appear to have been for a proper 
consideration’? and ordered that Morrison retum all of the money. The bring- 
ing of the instant suit was a transparent effort to relitigate the Virginia 
judgment. Under familiar principles of judicial estoppel, appellant is pre- 
cluded from suing in a different forum for a recovery based on the same 
alleged consideration rejected by the Virginia court. See, ¢.g., RESTATE. 
MENT, JUDGMENTS, § 68 and comment n thereto; id. § 58, comment c. De- 
fendant moved for summary judgment below on the less complicated issues of 
limitations and contractual condition, but has in no sense abandoned the 
defense of judicial estoppel. 
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Rather, he was in a litigation in the course of which he 
could have litigated that claim. The Virginia court 
decided that the ‘‘transaction whereby the Defendant, 
Morrison’s employment was terminated and Van Gin- 
hoven’s debt to Morrison was cancelled does not appear to 
have been for a proper consideration nor does it appear 
to have been handled with that degree of openness or 
legal form to which those interested were entitled . .. .” 
(J.A. 11). 


The institution of that suit in April of 1957 certainly 
put an end toa period of estoppel, if there was any, and 
started the running of the period of limitations. More- 
over, in April of 1957 there still remained one year of the 
original three-year period during which appellant could 
have brought this suit. This Court held in Glennan v. 
Lincoln Inv. Corp., T1 U.S. App. D.C. 365, 110 F. 2d 
130 (1940), that where an alleged inducement not to sue 
ceased to operate more than ten months before limitations 
barred action, the plaintiff could not rely upon estoppel 
because he still then had ample time and opportunity to 
sue. The alleged inducement in that case was a letter from 
a creditor to a debtor advising the debtor that the creditor 
would not take a deficiency judgment upon a foreclosure 
until a date certain some ten months before the end of 
the period of limitations. The Court held that no estoppel 
was created under those circumstances. Tf the June, 1955 
agreement between purchasing partners lulled Mr. Morrison 
into failure to press any claim for breach of his employ- 
ment agreement, surely the suit of April, 1957 awoke him. 
The inducement not to sue was withdrawn. Accordingly, 
appellant should have brought suit within the original 
three-year period. Furthermore over three years passed 
after April, 1957 before the instant suit. Therefore, for 
that reason also, this suit is barred by limitations. 
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I 
Condition Subsequent 


Appellant’s original contract of employment of J anuary 
20, 1955, was modified by a condition imposed in a letter 
signed by him on that very day to the effect that ‘‘in con- 
nection with the employment contracts’’ it was ‘‘under- 
stood that if the Purchasers . . . should default and... 
the sellers are required to take back the assets of the 
[Dairy]’’, then the ‘‘employment contracts are to be im- 
mediately declared null and void. . . .”’ (J.A. 4, 13). 


As shown later in this argument, that letter was properly 
before the District Court when it passed upon appellee’s 
motion for summary judgment. By the affidavit of 
Idgar A. Wren (J.A. 7), uncontroverted below, it was 
established that the condition subsequent occurred, that is, 
the purchasing group defaulted and the selling group was 
required to take back the assets of the Dairy. When that 
happened, any liability of the Dairy to appellant Morrison 
on the contract was wiped out. Therefore, on this ground 
also, the court below was correct in granting the Dairy 
summary judgment. The effect of such a condition to an 
employment contract is described in the case of Autry v. 
Republic Productions, 30 Cal. 2d 144, 180 P. 2d 888 (1947). 
Gene Autry, the movie cowboy, was under an express 
contract of employment with Republic which contained the 
following clause: 


In the event that the Artist shall be required to serve 
in the armed forces of the United States pursuant to 
the Selective Service Act, or shall volunteer for such 
service, the parties hereto will agree upon their mutual 
rights and obligations hereunder in view of such 
military service. 


In July 1942, Autry entered the service. Subsequently, 
the parties were unable to agree upon new contractual 
terms. The Supreme Court of California held that the 
happening of the contingency mentioned in the original 
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contract resulted in the abrogation of that contract, and 
stated, 180 P. 2d at 894: ‘‘The mere failure to come to 
agreement did not operate to restore or revive the original 
terms which were abrogated.”’ 


There Was No Issue Below as to the Genuineness or 
Admissibility of the Letter of January 20, 1955 


Appellant now belatedly attacks the sufficiency of the 
showing below of the genuineness of the letter of January 
20, 1955, in an effort to remove from the employment 
contract the condition embraced therein. 


The existence and validity of that condition was set 
forth in the Statement of the Material Facts as to Which 
There is no Genuine Issue submitted by defendant-appellee 
with its motion for summary judgment pursuant to Rule 
9(h) of the District Court. If appellant disputed that 
fact, it was incumbent upon him to controvert it in his 
opposing statement of facts. Appellant did not do so, 


put in opposing the motion proceeded on the basis that 
the letter embracing that condition was indeed a part of 
the factual foundation of this lawsuit. (See Statement of 
Facts Pertinent to Motion, and Points and Authorities 
filed by defendant at para. 2 (a), (b), and (c). J.A. 8, 9, 
10). It is now too late for appellant to dispute those 
facts. To the contrary, by acknowledging below the 
existence of the letter and treating it as a valid condition 
to the contract, appellant admitted its existence and 
validity. See Allison v. Mackey, 88 U.S. App. D.C. 154, 
155, 188 F. 2d 983, 984 (1951); United States v. White 
Motor Co., 194 F. Supp. 562, 570, 571 (N.D. Ohio, 1961), 
prob. juris. noted, 369 USS. 858 (1962); Pan American 
Food Co. v. Lester Lawrence & Son, 147 F. Supp. 113, 114 
(N.D. Ill. 1956). In the Allison case, supra, this court 
recognized that concessions made in a memorandum of 
points and authorities submitted in connection with a 
motion for summary judgment are binding, and may be 
considered upon appeal. 
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Appellant contends also that it was error on the part of 
the court below to refuse to grant appellant’s request 
for leave to submit evidence of absence of execution and 
delivery of that letter. It is pointed out that such a 
request, if it was made, was not made in compliance 
with the rules of procedure below which require such con- 
travention of the movant’s factual statements to be made 
not later than three days prior to the hearing. Appellee, 
in view of appellant’s acknowledgment at his deposition 
of his signature on the photocopy of the letter, had no 
reason prior to the hearing below to suspect that the 
genuineness of the letter was questioned or that summary 
judgment was being resisted on that basis. Having failed 
below to raise the issue of the nonexistence or invalidity 
of the January 20 letter, appellant is in no position on 
appeal to rely upon the best evidence rule concerning the 
photocopy, Defendant’s Exhibit No. 1 to Morrison’s 
deposition. On the basis of the appellant’s deposition and 
the two opposing statements of fact below, the letter of 
January 20, 1955, must be regarded as having been 
properly before the District Court. 


The effect of the condition is clear. If there was a 
default by those who purchased the Dairy, then the Dairy 
would not be liable under the employment contracts. The 
buyers did default, and the selling interests had to take 
back the assets of the Dairy. (J.A. 13, 7). The fact that 
appellant Morrison left the buying group under the 
irregular and nullified agreement mentioned above does 
not alter the fact that the group defaulted. Therefore, 
the Dairy was relieved of liability under the employment 
contracts. 


CONCLUSION 


There was no dispute below as to the material facts con- 
cerning the applicability of the bar of the statute of 
imitations. Nor was there any factual dispute below as 
to the existence and effect of the contract clause which 
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treed the Dairy from liability under the contract because 
of the default of the purchasers of the appellee Dairy. 


The appellant failed below to bring before the court 
any factual issue as to limitations. He neither amended 
his complaint nor presented proof of any allegation 
designed to toll or enlarge limitations. No factual issue 
was tendered below concerning the manner in which 
appellee established the condition to the employment con- 
tract. Thus, there were no factual disputes on the two 
legal issues upon which summary judgment was based, 
and the judgment of the court below should be affirmed. 


Respectfully submitted, 
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